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[ Regquest for Second Reconsideration of Bid Avardj. B~1687671.
April 2¢, 1977. 4 pE.

Decision re: Governtkent Contractors, Inc.; by Eobert P. Keller,
Deputy Comptrciler General.

Issue Area: Federal Frocureaent of Goodr and Services:
Reasonableness c¢f Prices Under Regotia“ed Contracts and
Subcontracts (1904).

Contact: Uffice of the General Counsel: Procurement Lawv II.

Budget Function: Naticnal Defense: Department cf Defense -
Procurement & Contractas (058).,

Organizaticn Concerped: Department of the Mavy: Naval FYacilities
Erigineering Cummand, Alexandria, ¥Yi; Small Buginess
Administration.

Authority: A.S.P. R, 1-900. B-18C573 (1974).

The Navy ccntended that the award to the low hidder
vould be unfair tc those bildders who based their bids on the
specified nuuber of man-hours. The avard vas nct disturbed since
the low bidder aust gtay within his bid price cr default. (SS)
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FILE: B-187671 DATE: Apxil 29, 1977

MATTER OF: Government Contractors, Inc. — Reconsideration

 DIGEST:

1, Prior decision is reaffirmed upon request for reconsid-
eration by agency becazuse low bid ig responsive on 1ita
fure, Therefore, even 1if SBA issues COC despite bidder's
intention to furnish lass than reqiired man-hour level,
bidder did suv at ita own risk and will be subject to
default termination as record cléarly shows procuring
agency Z2oses not intend to waive raquirement.

2. Bid which is only 5 percent below next acceptable bid
cannot be said to be unccnscionably low and therefore
not for acceptance.

The Naval Facilitias Engineering COmmand has requested
reconsideration of Gur'decis.on in’the watter of Covernment
Contractors, Inc., B:-187671, January 31, 1977,77-1 CPD 80,

which we affirmed on reeonsideration (B-387671, March 3, 1977‘.

The pertinent fectu of the January 31, 1977, decision were
summarized as follows in our March 3 reconsaideration:

"That decision concerned a bid submitted by
Government Contractors, Inc. (GCI), in respouse to
an invitation for janiterial services. Following
bid opening, GCI'alleged that an error had been made
in its bid and svbmitted its worksheet to tha con-
rracting officer in an effort to obtain correction,
After reviewing the worksheet, the contracting offi-
cer detarmined that GCI had not established the
amount for which correction was requested and more-
over, the worksheaet indicated that GCI had based its
bid on furnishing 141,700 manhours rather than the
167,000 manhours tequired by the invitation. Accord-
ingly, the contracting officer determined that the GCI
bid ciuld be withdrawu, but not corrected.
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"Upon our review of the ahove facts, we found that
wa have a problem in concluding that the contracting
office.'s decislon denying correction was ressonable.
However, we also noted the discrepancy in the manhours’
required by the IFB and the manhours on which GCI
baged its hid and stated that this raised doubts as
to whether GCI was & recaponsible prespective contrac-
tor and recommended vhat the appropriate determination
under gection 1-900 oy the Armed Services Yrocurement
Regulation {1876 ed.) be made."

In the reconsideration, 'we atfirmed the finding that rhe
discrepancy between tne number of man-hours required by ihe
solicitation for performance and those proposed by CCI in-
volved a matter of responsibility not responsivcness.

The Navy has again requested our Office to reconsider our
position on- the acceptability of GCI's 5id aud parmit the con-
tracting officer to reject the bid without making a responsi-~
bility datermination. The Navy argues that i1f the contracting
officer detarmines GCI to be nonreaponsible, such a finding
would have to-'be submitted to the Small Businegs Administration
(SBA) for ccnsideracion and possible issuance of a cartificste
of competency (CCC) as to the cdpacity of GCI to perform ~he
contract. The Navy argues that it has no, doubt as to th s
ability or capacity of GCI to obtein aufficient manpowe.,
resources to meet the 169,000 man-honrs énd believes tha: SBA
would issue thae COC without reaching the nritical i3sue that
GCI propuses to provide only 141,700 man-hours in performance. .
Therefore, following the issuance of a COC, the Navy would have J
to award the contract to GCI, knowing that it did not inteud to
conply with the man-hour requirement.

Accordingly, the Navy states that it should be entitled' to
reject GCI's bid because #n award under theoe circumstancee would
be unfair to other biddera who based their vids on the: required
number .of man-hours and, also, awarding “he contract to GCI with
knowledge of the number of hours upor which the bid was based could
constitute a waiver of the requirement. Further, the Navy argues
that the bid of GCI, evun as corrected, would be unconscionably low
and therefore nct for accep.'ance.

The five lowest bide received under the invitation for bids
(IFB) were: .
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GCI $612,000
National Storage Systems, Iuc. 721,000
Best-Way, Inc. 729,890
Kentucky Building Maintenance, Inec, 743,000
E. C. Professional Services 751,680

1f corrected, GCI's bid would be §712.000. Tha second,
third and fourth low bidders have either withdrawn their bids
due to wlastakes or their bids have expired., The fifth bidder,
E. C. Profeasaional. Services, still has a viable bid and the Navy
has adviged our Office that it considers this bid acceptable.
tie dc not believe the acceptance of a bid which is only 5 per-
cem' less than a bid which the procuring agency ‘considers rea-
sonable can be considered uiconscionable. In past cases whar
we have found a bid to be unconscionably low, the bid hus alwaya
been more than 50 percent below the naxt acceptable bid, See
Yankee Engineexing Company, Inc., B-180573, June 19, 1974, 74-1
CPD 333.

Concerning the argument that award to GCI may be unfai- teo
other biddecrs who based their bids on supplying the required
man-hours, it must be noted that GCI took no exception to the
requirement in its responsive B4d. Thus, if GCI is awarded the
contract it would be bourid to fulfill the man-hour requirement
and the failure of GCI to cumply would be a basis for a default
termination. If GCl did underbid the contract, it will have to
perform at a loss or be defaulted and held liable for the excess
reprocuremant costs,

Regarding the point raised by the Navy that to award the
conlract to GCI may constitute a waiver of the man-hour require-
ment, GCI has been sent copien of our prior two decisions on the
procurement and is aware of thae Navy's continued concern regarding .
the man-hour requircment. Therefore, we believe the Navy has made
clear {ts intent not to waive the requirement.

Accordingly we find the Navy should make a respcnsibility
determination regarding GCI and if the determination is _negative,
the matter should be forwarded to SBA for consideratinn oI issuing
a COC. SBA should be specifically advised by the- contracting off{-
cer of the concern over zompliance with the man-hour requirement.
If SBA issucs a COC and award ig made to GCI, the contracting 'offi-
cer should meet with GCI, as required by paragraph 1B.1l.1 of the
IFB, to review the proposed method of operation prior to the com-
mencement of performance., If, from this review, it appears GCI
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does not intend to comply with the man-hour requireme.t, the
contract can he defaulted based on an anticipatory breach by
GCI.

For the foregoing re&éons. we teaffirm our prior decision,

/ %k:' 17er

Deputy Comptroller General
of the United States

- \.






